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Introduction 

About AIIA  
The Australian Information Industry Association (AIIA) is the peak representative body and 

advocacy group for those in the digital ecosystem. We are a not-for-profit organisation to benefit 

members, and AIIA membership fees are tax deductible.  

Since 1978 the AIIA has pursued activities to stimulate and grow the digital ecosystem, to 

create a favourable business environment for our members and to contribute to Australia’s 

economic prosperity.  

We do this by delivering outstanding member value by providing a strong voice of influence; a 
sense of community through events and education; enabling a network for collaboration and 
inspiration; and through the development of compelling content and relevant and interesting 
information. 
 

AIIA membership is open to all organisations in the digital ecosystem in Australia. Once an 
organisation becomes a member employees can participate in, and benefit from AIIA events, 
programs, Special Interest Groups and activities around Australia.  
 
We represent organisations nationally, including global brands such as Apple, Adobe, Avanade, 

EMC, Deloitte, Gartner, Google, HP, IBM, Infosys, Intel, Lenovo, Microsoft and Oracle; 

international companies including Optus and Telstra; national companies including Ajilon, 

Data#3, SMS Management and Technology and Technology One; and a large number of ICT 

SMEs.   

Our national board represents the diversity of the digital economy.  There is more detailed 
information on our web site: http://www.aiia.com.au/<http://www.aiia.com.au/> 

 

http://www.aiia.com.au/
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Overview   
AIIA welcomes the opportunity to provide input to the Procure IT v3.1 Customer Contract 

Consultation process.   AIIA previously provided advice on a range of Procure IT issues on 18 

September 2015.  We attach a copy of that response to this paper.  

We have provided responses to the specific seven (7) questions proposed by the Department below. 

Our responses reiterate our position provided last year. In addition, we would make the following 

additional points.  

 We reiterate the need for a complete redrafting of Modules 10 and 13. As previously 

advised, AIIA welcomes the opportunity to work with the Department to undertake an 

update of both. As also advised, our recommendation is that this proceeds as soon as 

possible.  

 We also strongly recommend the immediate updating of the Short Form Contract. Key issues 

include:  

o The risk/reward balance is substantially different to that under the long form of 

Procure IT, with the supplier bearing significantly more risk than under Procure IT 

v3.1 long form agreement. As a result many suppliers are not prepared to use the 

Short Form Agreement, thus defeating its purpose; 

o Unlimited liability for a number of heads of damage; 

o Change of scope – The products and services that can be acquired under the ICT 

Services Scheme have expanded beyond the original Professional Services scope it 

was originally designed for and now include hardware, software (on-premises and As 

A Service), support, hosting services, satellite services etc. Agencies and suppliers 

are therefore now required to use a contract that is not designed for the particular 

products or services that an agency is buying. 

 Changes AIIA has recommended in relation to the Order Form also need to be actioned as a 

priority.  In previous discussions, these were not identified as contentious and would 

improve the procurement process for all parties.   

 There are numerous ‘minor’ and uncontroversial changes that could be made at the same 

time as any ‘minor’ update.  We would be pleased to sit down and work through the 

document with you to identify and agree these. 

AIIA is keen to support the Department improve ICT procurement arrangements across the NSW 

Government.  We are happy to work with the Department to negotiate how progress can be made 

efficiently and affordably. 
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Response to Questions 

1. Definition of open source software to be more closely aligned to 
industry’s definition 

AIIA supports aligning the definition of open source software more closely with industry’s definition.   

We look forward to reviewing a draft of your suggested re-wording.  

2. Adopting a consistent definition of loss throughout the contract 

AIIA believes that the definition of loss throughout the contract is consistent and see no reason for 

change.  

AIIA has previously responded to proposed changes related to Consequential Loss.  We have 

attached the document explaining our position on this issue in full. Please see the section: Response 

to the Department’s Paper on Consequential Loss.  

As noted in the attached, to the extent that the phrase “loss, damage or expense” is not used 

consistently through the contract, we support changing the works the document to reflect this 

specific phrase. 

3. Requiring contractors to supply an irrevocable and perpetual 
licence for any existing material incorporated into a deliverable 

AIIA does not support a mandatory requirement that contractors supply an irrevocable and 

perpetual licence for any existing material incorporated into a deliverable.  We have previously 

made our position on this issue clear.  We refer again to the attachment, specifically Response to 

the Department’s Paper on Intellectual Property.  

As outlined in our previous response, if the customer needs greater use rights of Pre-existing 

Material that this is more appropriately addressed at the Order level.  

4.  Clarifying the contractor’s entitlements when a customer 
terminates for convenience 

AIIA supports clarifying a contractor’s entitlements when a customer terminates for convenience 

only to the extent that this does not reduce the rights of the contractor.  As noted in AIIA’s 

Response to the Department’s Paper on Consequential Loss, AIIA accepts clarifying Clause 25.3 by 

inserting “or” instead of “and” between clauses (a) and (b).  

5. Limiting the contractor’s liability for loss of data to the last 
contemporaneous backup 

AIIA supports limiting the contractor’s liability for loss of data to the last contemporaneous backup 

where the contractor has explicit responsibility for data backup.  This applies where Customer Data 

is hosted by a contractor as part of an AAS, i.e., liability only applies where the contractor has 

explicit responsibility for data backups.  

For clarity, this does not change limit of liability requirements or the definition of consequential 

loss.  
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6. Amend the system warranty but retain within module 13 

Module 13 requires a complete review and re-write. Module 13, in its current form does is not 

appropriate in the context of the Procure IT v3.1 Customer Contract.  As noted previously, this 

Module requires redrafting and AIIA is looking forward to assisting in this process.  

7. Greater scope for agencies to change standard contract clauses 
for as-a-service, low value and some complex high-value 
contracts 

AIIA does not support as a matter of principle, the changing of standard contract clauses across 

agencies.  This inevitably drives cost (both in terms of time and resource commitments) and 

uncertainty.  This defeats the policy behind the Procure IT and the benefits realisation of BOTH 

Government and industry. 

AIIA’s view is that at the heart of this issue is the inadequacy of Module 10.  Currently the Module 

does not reflect the needs of either party and like Module 10 requires re-drafting to reflect the 

practicalities of service offerings and current operations.  AIIA has consistently advised that we are 

happy to work with the Department to revise Module 10 to ensure it is an appropriate ‘fit’ within 

the Procure IT framework.  

There is increasing evidence that Agencies are employing external law firms and making substantial 

changes to Procure IT despite the policy directive to use Procure IT as is.  We ask that the 

department does everything it can to minimise this. This is particularly so for As a Service contracts 

(which are becoming very common), where the inadequacies of the current Module 10 are exposed.  

AIIA would be pleased to provide an initial draft of Modules 10 and 13 for the Department to 

consider, given that we have a wealth of industry expertise in these areas.   We are happy to 

negotiate a reasonable fee to progress a re-drafting of these modules quickly.  In our view, it is in 

the interests of both industry and the Department to implement updated Modules 10 and 13 as 

quickly as possible.  


